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LIMITATIONS ON THE VALIDITY OF VOTING 

TRUSTS 

Within the past thirty-two years the question of the validity of 
■voting trusts of corporate stock has furnished the basis for a consider- 
able body of case law. A reading of the cases discloses a number of 
statements by various courts, which (especially unless considered in 
connection with the points actually decided) furnish apparent conflicts. 
The writer believes that the actual conflict in the decisions is not nearly 
as general as is indicated by many of the text writers on the subject, 
and that it is possible to formulate, a proposition which will reconcile 
most, though not all, of the decided cases, and will be in harmony with 
practical business considerations. An effort to do this is the purpose of 
the present article. 

One class of cases may be disposed of at once. Where it appears 
that the parties forming the voting trust have done so to accomplish an 
improper . purpose, such as an unfair advantage to themselves at the 
expense of the other stockholders and contrary to the interests of the 
corporation, there is not, and is not likely to be any conflict of authority, 
since no court would sustain a trust to accomplish an evil purpose. 

Suppose, however, the purpose or aim for which the trust is created 
is not actually sinister. It is correct to assume that in the vast majority 
of instances the purpose is not evil, that in most instances stockholders do 
not deliberately plan to defraud their fellow stockholders. The ques- 
tion then arises as to whether there are any further limitations on the 
right to create voting trusts, and if so, what are these limitations? 

The important case law on the subject should be considered as 
commencing with the Connecticut case of Bostwick v. Chapman, 1 de- 
cided in 1890 and generally referred to as the Shepaug Voting Trust 
Cases. Expressions bearing on the subject can be found in earlier cases, 
but this appears to be the first instance in which a court of last resort 
attempted a comprehensive consideration of the principles involved. The 
facts in Bostwick v. Chapman are complicated. There are perhaps other 
grounds on which the decision could have been rested. The ground on 
which it is actually placed is clearly and forcefully stated, and has fur- 
nished the foundation for most of the later decisions, through the 
announcement of the following principle of law: 

"... the duty which each stockholder owes his fellow-stockholder, 
[is] to so use such power and means as the law and his ownership of 
stock give him, that the general interest of stockholders shall be pro- 
tected, and the general welfare of the corporation sustained, and its 

i 60 Conn. 553, 579, 24 Atl. 32. 
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business conducted by its agents, managers and officers, so far as may 
be, upon prudent and honest business principles, and with just as little 
temptation to and opportunity for fraud, and the seeking, of individual 
gains at the sacrifice of the general welfare, as is possible. . . . He 
may shirk it perhaps by refusing to attend stockholders' meetings, or by 
declining to vote when called .upon, but the law will not allow him to 
strip himself of the power to perform his duty." 

Shortly afterwards Vice Chancellor Pitney, of New Jersey, rendered 
a decision to the same effect. 2 The Connecticut case was decided before 
the New Jersey case, but for some reason was reported afterwards, 
and apparently the New Jersey court had no knowledge of Bostwick v. 
Chapman at the time it formulated its own decision. 

The vitally important role played by these two cases grows out of the 
clearness and force with which they announce the doctrine, that each 
stockholder owes to his fellow stockholders a duty in regard to the voting 
of his stockholdings, and that the law will recognize this duty at least 
to the extent of not permitting a stockholder to strip himself irrevocably 
for any period of the power to fulfill it. The basis of the decision in each 
instance is the interest which each stockholder has in having it within the 
power of the other stockholders to control the manner in which their 
stock is voted, and the recognition that the self interest of the stockhold- 
ers will furnish the only available guaranty that the stock will be voted 
in the interest of the corporation. 

We have here the foundation of the doctrine that within certain 
limits the separation of the voting power in stock from its beneficial 
ownership is contrary to public policy and void. It is a rule to be 
applied only within well defined limits. As will be later pointed out, 
there are many instances in which the separation of the voting power 
from the beneficial interest is justified, and is sustained by the courts. 
It is the rule nevertheless, according to the weight of authority, that 
except within the limits where such separation is found to be justified, it 
is contrary to public policy and void. 3 

It is apparent, therefore, that, according to the cases referred to, a 
voting trust may be entirely free from sinister motives, and may never- 
theless be declared invalid by the courts. In other words, there is a 

2 Cone v. Russell (1891) 48 N. J. Eq. 208, 21 Atl. 847. 

3 Harvey v. Linville Imp. Co. (1896) 118 N. C. 693, 24 S. E. 489; Gage v 
Fisher (1895) S N. D. 297, 65 N. W. 809; Kreissl v. Distilling Co. of America 
(1900) 61 N. J. Eg. 5, 14, 47 Atl. 471 ; White v. Thomas Inflatable Tire Co. (1893) 
52 N. J. Eq. 178, 28 Atl. 75;. Warren v. Pirn (1904) 66 N. J. Eq. 353, 59 Atl. 773; 
Morel v. Hoge (1908) 130 Ga. 625, 61 S. E. 487; Bache v. Central Leather Co. 
(1911) 78 N. J. Eq. 484, 81 Atl. 571; Bridgers v. First Nat. Bk. (1910) 152 N. C. 
293, 67 S. E. 770; Shepard v. Rockingham Power Co. (1909) 150 N. C. 776, 64 S. 
E. 894; Thomas Maddock Co. v. Biardol (1913) 81 N. J. Eq. 233, 87 Atl. 66; 
Bowditch v. Jackson (1912) 76 N. H. 351, 82 Atl. 1014; Frost v. Carse (1919) 91 
N. J. Eq. 124, 108 Atl. 642; Luthv v. Ream (1915) 270 111. 170, 110 N. E. 373; 
Scits v. Mitchel (1921) 148 Minn. 80, 181 N. W. 102; Billings v. Marshall Furnace 
Co. (1920) 210 Mich. 1, 177 N. W. 222. 
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further limitation on the right to create voting trusts beyond the mere 
consideration of the dishonesty or impropriety of the motive with which 
it is created, and the ends which it is sought to attain. 

There are some cases to the contrary, but they are unquestionably 
the minority view. 4 

In an article on the Legality of Corporate Voting Trusts' Mr. I. 
Maurice Wormser presents an able argument for the view that the true 
rule is in accord with the minority cases, and that any voting trust which 
is free from sinister motives is valid and enforceable. There is, of 
course, a field for difference of opinion as to which line of cases is 
sound in principle. There is no room for difference of opinion as to 
which represents the prevailing view. Where there is any conflict in the 
case law, the prevailing view must be taken to be that which is repre- 
sented by the larger number of cases, and by the larger number of courts. 
This is not a matter of opinion, and all dispute is determined by the sim- 
ple process of collecting the cases. Tested in this way the prevailing 
American doctrine is, beyond any question, the doctrine expressed in the 
Shepaug Voting Trust Cases, and followed in the later decisions. 6 The 
statement made by the Supreme Court of Virginia, in Carnegie Trust Co. 
v. Security State Life Insurance Co., 7 that a striking "change of opinion" 
had taken place with respect to voting trust contracts since the Shepaug 
Voting Trust Cases and the other early cases announcing the same view, 
is simply not justified by the actual case law on the subject. The same 
may be said of the statements found in some texts which suggest a 
"modern doctrine" which places no limit on the power to create voting 
trusts except that furnished by an improper or sinister motive, or purpose. 

The truth is that some writers have approached this subject with the 
view that all separations of the voting power from the beneficial owner- 
ship of stock must be valid, or else all must be invalid. They have found 
cases where such a separation has been sustained — as for example where 
money is loaned to a corporation and a voting trust is created to give 
to the lender, as a part of the security for his debt, the control of the 
corporation until the debt is paid — and have argued that since the separa- 
tion between the voting power and the beneficial ownership was sus- 
tained in such cases, a later rule was arising repudiating entirely any con- 
demnation of the separation of the voting power and beneficial owner- 
ship. The cases so treated in many instances are careful to point out 
that they are not to be given this effect, and that in the absence of excep- 
tional circumstances, which were held in such cases to justify the creation 

4 Smith v. San Francisco etc. Ry. (1897) 115 Cal. 584, 47 Pac. 582; Brightman 
v. Boles (1900) 175 Mass. 105, 55 N. E. 809; Carnegie Trust Co. v. Security Life 
/jw. Co. (1910) 111 Va. 1, 68 S. E. 412; White v. Schnell (1909) 35 Utah 434, 
100 Pac. 927. In New York there is a statute adopting the rule of the minority 
cuscs. 

"' (1918) 18 Columbia Law Rev. 123. 

Supra, footnote 3. ''Supra, footnote 4. 
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of a voting trust, the court would have condemned the trust as con- 
trary to law. 

To summarize what has been said: The prevailing American doc- 
trine is that a voting trust whereby the beneficial ownership in stock is 
separated from the voting power is contrary to public policy and illegal, 
except under certain circumstances, which the courts hold justify the 
creation of a trust. There are a few cases to the contrary, but this state- 
ment is in accord with the decided majority. 

The question then arises, what circumstances are sufficient to justify 
the separation of the voting power from the beneficial ownership? 

Necessarily it was found that there must be cases in which voting 
trusts should be allowed. The most obvious of these is where the trust is 
coupled with an interest, or to protect an interest — as, for example, 
where money is borrowed and a voting trust is created to continue until 
the loan is paid. No court has ever condemned such a voting trust, and 
it is safe to suppose that such a trust will never be condemned. Eco- 
nomic necessity in this instance is too clear. Many a corporation in 
urgent need of funds has found itself where it could not borrow the 
money which it was compelled to have unless the voting power over its 
stock, and the corresponding control over its affairs, was placed in the 
hands of the lender or a person designated by the lender, to continue 
there so long as the loan was outstanding. So, apparently without any 
exception, the courts have recognized that it is permissible to create a 
voting trust under such circumstances. 8 

Another instance in which the courts have sustained a voting trust 
which separates the voting power from the beneficial ownership is where 
a fixed policy for the corporation is determined upon, and made binding 
upon the trustee. The distinction in such cases is whether the trustee is 
granted unrestrained discretion as to voting the stock, or whether he is 
bound to carry out a fixed and determined plan or policy. In the latter 
instance the trust is sustained. It is apparent that there is genuine im- 
portance to this distinction. The whole theory of the doctrine under con- 
sideration is that a corporation is to be controlled by its majority stock- 
holders, or at. least that they cannot strip themselves irrevocably for any 
period of time of the power to exercise this control. Where, however, 
the stockholders have determined upon a plan or policy, which is made 
binding on the voting trustee, they have in fact exercised the power that 
the law places in them, and have adopted a voting trust as a mere con- 
venient method of carrying their decision into effect. It is, therefore, 
held that a voting trust will not be condemned if it is a mere means to 
carry out a fixed and binding plan or policy. 

« Simmons v. Atlanta Tel. Co. (1913) 139 Ga. 488, 77 S. E. 377; Thomp- 
son Starrett Co. v. Ellis Granite Co. (1912) 86 Vt. 283, 84 Atl. 1017: Clark v. 
Foster (1917) 95 Wash. 241, 167 Pac. 908; Mobile &■ Ohio R. R. v. Nicholas (1893) 
98 Ala. 92, 12 So. 723. 
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The first New Jersey case on the subject, Cone v. Russell, is one of 
the cases originating the doctrine that unless justified by special circum- 
stances a separation of the voting power from the beneficial ownership 
is void. It also states the particular exception to the general rule now 
being discussed, and points out that a trust, to carry out a particular 
policy which is proper and which affirmatively appears, is valid. The 
following is quoted from the opinion of Vice Chancellor Pitney : 

"Following the reasoning of these cases, I conclude that the con- 
tract complained of in this suit is void as against public policy. This 
conclusion does not reach so far as to necessarily forbid all pooling or 
combining of stock, where the object is to carry out a particular policy 
with the view to promote the best interests of the stockholders. The 
propriety of the object validates the means, and must affirmatively 
appear" 

Again in Kreisll v. Distilling Co., 10 the New Jersey court gives a clear 
expression to this point: 

"If the transfer of the legal title to the stock is made and accepted 
under an agreement of the stockholder which deprives him of all power 
to direct the trustee, and all opportunity to exercise his own judgment 
in respect to the management of the affairs of the corporation, then 
whether the transaction is open to the objection of other stockholders, as 
depriving them of the right they have to the aid of their co-stockholders, 
must be dependent upon the purposes for which the trust was created 
and the powers that were conferred. 

"If stockholders, upon consideration, determine and adjudge that a 
certain plan for conducting and managing the affairs of the corporation is 
judicious and advisable, I have no doubt that they may, by powers of at- 
torney, or the creation of a trust, or the conveyance to a trustee of their 
stock, so combine or pool their stock as to provide for the carrying out of 
the plan so determined upon. But if stockholders combine by either 
mode to intrust and confide to others the formulation and execution of 
a plan for the management of the affairs of the corporation, and ex- 
clude themselves by acts made and attempted to be made irrevocable for 
a fixed period, from the exercise of judgment thereon, or if they reserve 
to themselves any benefit to be derived from such a plan to the exclusion 
of other stockholders who do not come into the combination, then in my 
judgment such combination and the acts done to effectuate it are con- 
trary to public policy, and other stockholders have a right to the interposi- 
tion of a court of equity to prevent its being put into operation." 

The language just quoted from the New Jersey court is quoted with 
approval by the Supreme Court of New Hampshire in Bowditch v. 
Jackson. 11 

One of the later voting trust cases was decided by the Court of 
Errors and Appeals of New Jersey. 12 This is the case regarding the 

"Supra, footnote 2, p. 215 (author's italics). 
10 Supra, footnote 3. " Supra, footnote 3. 

12 Frost v. Carse, supra, footnote 3; see also Boyer v. Nesbitt (1910) 227 Pa. 
St. 398, 76 Atl. 103. 
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voting trust of the Submarine Boat Corporation. The trust agreement 
is not itself set out in the report, and the statement of facts is very 
short. The fact on which the validity of the voting trust was deter- 
mined is shown in the first head note, and is that the voting trust was 
"to preserve the identity of those who formed and developed the com- 
pany, and to protect the stock from purchase by the German government 
agents during the World War." This, the court says, "removes it from 
the category of illegality." 

The cases just referred to sustaining voting trusts where a specified 
policy or plan is made binding on the voting trustees, should be con- 
sidered also as sustaining the general proposition that, except where 
especially justified, the separation of the voting power from the bene- 
ficial ownership will not be allowed. This is expressly stated in some of 
them, and is the necessary inference from all of them. 

On this theory that a legitimate plan or purpose specified and bind- 
ing on the trustee removes the voting trust "from the category of illegal- 
ity," the courts would certainly sustain the familiar form of voting trust 
which is a part of many corporate reorganizations. In many of these 
reorganizations the trust will also be found to be coupled with an in- 
terest for the protection of those financing the reorganization, and to be 
sustainable on that ground also. It is probable that voting trusts are most 
frequently needed from an economic or business standpoint in connection 
with the reorganization and re-financing of insolvent or embarrassed cor- 
porations. The prevailing American doctrine is limited so that it does 
not prevent the legitimate use of voting trusts in this field. 

There is one further distinction to be pointed out. There is a type 
of voting trust which is a mere instrument for carrying out a pooling 
agreement. The majority stockholders in a corporation may transfer 
the voting power over their stock to a trustee to vote as directed by a 
majority of the stockholders entering into the pooling agreement. In 
such a case the trustee has no discretion in the voting of the stock, and 
the whole plan of the voting trust is merely to create an instrumentality 
for carrying out the pooling agreement. Obviously then the validity of 
the voting trust must be determined on the basis of whether or not the 
pooling agreement is valid. The validity of pooling agreements is another 
question not embraced within the scope of this article. Simple mathe- 
matics will show that a pooling agreement may vest the control of a 
corporation in a minority of its stockholders. If fifty-one per cent of 
the stockholders pool their stock under a contract which authorizes 
fifty-one per cent of those entering the pool to direct the trustee as to 
liow the stock shall be voted, then the actual control of the corporation 
rests with twenty-six per cent of its entire stockholders. Such combi- 
nations are allowed by some courts and condemned by others. Where 
a voting trust is the means of creating such a combination, it is reason- 
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able to suppose that those courts which allow pooling contracts will sus- 
tain voting trusts to carry them out, and courts taking the contrary view 
will hold such voting trusts to be invalid. 

The Supreme Court of Illinois, in Vernier v. Chicago Railway Co., 13 
sustained a voting trust made to carry out a pooling contract, holding 
that the pooling contract was itself legal. Later, in the case of Luthy v. 
Ream, 14 the same court had before it a case of a voting trust which was 
not made to carry out a pooling agreement, but was merely a separation 
of the voting power from the beneficial ownership, with an unrestrained 
discretion resting in the trustees as to how the stock should be voted. The 
Vernier case was evidently urged by counsel in the argument in Luthy v. 
Ream. The court distinguishes the cases as follows: 

"We have held that it is legitimate for the owners of a majority of the 
stock of a corporation to combine for the purpose of controlling the 
corporation. (Faidds v. Yates, 57 111. 416 ; Venner v. Chicago City Rail- 
way Co. 258 id. 523.) In this case, however, the agreement goes much 
farther than any case which has heretofore arisen in this court. The 
voting power of the stock is absolutely separated from its ownership for 
a term of years, so that the real owners of the property are during the 
time entirely divested of its management and control or of any participa- 
tion therein." 

Later the court re-states the basic proposition of the majority cases 
in this language: 

"A stockholder may refuse to exercise his right to vote and partici- 
pate in stockholders' meetings, but he cannot deprive himself of the power 
to do so." 

The writer believes that the foregoing review of the voting trust 
cases justifies the following proposition as a statement of the prevailing 
doctrine : 

A separation of the voting power of stock from its real or beneficial 
ownership, irrevocable for a fixed period, is contrary to public policy and 
void unless: (l') It is coupled with, or to protect, an interest; or (2) 
Made to carry into effect some determined plan or policy to which the 
voting trustee is bound; or (3) It is merely a pooling contract under 
which the real owners reserve the right to direct the voting trustee. This 
exception is limited to those states where pooling contracts are sus- 
tained. 

Stated in this way the proposition furnishes a satisfactory explana- 
tion of all the voting trust decisions, with the exception of a very few 
cases, which deny that there is any limitation on the validity of such 
trusts except where an improper motive or purpose is shown. 

The doctrine really works out a rule which seeks to find whether 
or not there is sufficient justification for the trust, and condemns it if not 

" (1913) 258 III. 523, 101 N. E. 949. « Supra, footnote 3, pp. 177, 178. 
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justified. Therefore, it contains a desirable element of elasticity. As 
heretofore pointed out, it is now definitely established that certain things 
justify the creation of voting trusts, but in the development of business 
affairs instances may arise where the circumstances in reality, justify the 
trust, and are not those that have heretofore been considered by the courts. 
The rule leaves the courts free to deal with such cases as they may 
arise. The future development of the law will probably present other 
circumstances which will be held sufficient to justify the creation of 
such trusts without upsetting the general doctrine that, in the absence of 
sufficient justification, the stockholders cannot strip themselves of the 
power to vote their stock. 

This process of seeking a justification and condemning an act 
in its absence, is not novel. In labor controversies, acts are frequent- 
ly sustained or condemned dependent upon whether the purpose sought 
to be accomplished is a sufficient justification. In other words, the acts 
must by such justification be removed "from the category of illegality." 
An interesting discussion of the general law in this respect is found 
in the dissenting opinion of Mr. Justice Brandeis in Duplex Printing 
Press Co. v. Deer'mg, is the secondary boycott ca.se recently decided by the 
Supreme Court of the United States. While the opinion is a dissenting 
opinion there was no difference on this point between it and the majority 
view, and the presentation of the law and cases on the immediate point 
is very thorough. Other instances of a similar process could be pointed 
out, and will readily occur to the reader. 

Assuming the proposition heretofore stated to be a correct view of 
the prevailing doctrine on the limitations within which voting trusts may 
be created, what conclusion should be reached as to its rationale, and 
what as to its practical utility? The writer believes that these two 
questions are in reality one and the same. In theory, at least, the law 
is always a practical science. Its doctrines are to be tested not so much 
from metaphysical reasoning as from their practical application to every 
day affairs. While this is always the point of view that we are sup- 
posed to take, it should especially be so with regard to the present 
problem. There are no ancient legal theories to complicate its con- 
sideration. Most of our corporation law is modern, and all of the law 
with regard to the validity of voting trusts is recent. It can be con- 
sidered and settled with regard to its practical utility and operation. 

Also the doctrine in question is one of policy, and to the extent that 
voting trusts are invalidated it is based upon the theory that a sound 
public policy directs the decisions of the court. Any doctrine that is 
based on considerations of policy should be judged by its practical 
utility and operation. 

Viewed from this standpoint, no doctrine could be justified which 

l0 (1921) 254 U. S. 443, 41 Sup. Ct. 172. ' 
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invalidated in all instances voting trusts, because they separated the 
voting power from the beneficial ownership; and the doctrine under 
consideration does not have this effect. Wherever such trusts have been 
found of honest practical use the rule permits them to be formed. The 
voting trust to protect a lender of money, the voting trust to carry out 
a stated policy, which includes the familiar trust in connection with 
reorganizations and the launching of new corporations, — all of these are 
allowed. Furthermore, as has just been shown, .the rule possesses an 
inherent flexibility which will enable the courts to recognize other excep- 
tions, should the necessity therefor develop. 

The limitation placed is where no such justification is shown. Such 
a case is one where no special interest is to be protected, where no plan, 
policy, organization "or reorganization, is to be carried out — in short, the 
bare separation of the ownership of stock from the power to control 
the corporation. In this situation, the voting trustee is given an unre- 
stricted discretion to govern the property, and its actual owners are 
excluded from all voice in its affairs. The trustee may, or may not, 
have any interest in the financial results of the corporation's manage- 
ment. It is this situation which the doctrine of the voting trust cases 
condemns as contrary to public policy. 

There is one characteristic of stock ownership which differentiates 
it from almost any other property. If the owner of ordinary property 
mismanages his holdings he injures himself, but injures no one else. The 
owner of stock, however, in the management of the stock (that is to say 
in voting it) affects not only his own property, but that of all of his 
fellow stockholders. This is simply a fact which is inherent in the 
ownership of stock, and which should not be ignored by the courts. 
Each stockholder is actually interested in and affected by the voting 
of the stock of every other stockholder. It is probably too much to 
say that he has any strict legal or equitable rights in the way such stock 
is voted. It would be foolish for the courts to attempt to supervise the 
manner in which a stockholder votes his shares, or even to force him to 
vote them at all, but it is entirely appropriate in determining a question 
of policy to consider the actual interest which his fellow stockholders have 
in the situation. 

One of the objections found by some writers to this doctrine is 
that the courts apparently recognize an interest of one stockholder in 
the voting of the stock of the other stockholders for the purpose of the 
present doctrine, but it is contended there can be no real legal or equi- 
table rights of such character because the courts never attempt to enforce 
them. The writer has endeavored to point out that the doctrine does not 
rest upon the theory that one stockholder has strict legal or equitable 
rights in the voting of another shareholder's stock, but rather upon a 
recognition of the actual interest that such stockholder has in the matter, 
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which together with other considerations, has led to the declaration of 
a rule of policy. 

The situation may be illustrated by reference to voting in public 
elections. Every citizen is indirectly affected by the way other citizens 
vote, since the character of the government resulting from the election 
is thus determined. No court, in the absence of statute, would attempt 
to require an elector to vote at a public election, nor would a court 
undertake to supervise the exercise of his judgment in casting his bal- 
lot; nevertheless, it cannot be doubted that a contract, by which one 
entitled to vote for public officers contracted not to exercise his fran- 
chise and sought to strip himself of the power to fulfill his duty as a 
citizen in this respect, would be promptly invalidated by the courts. A 
rule of policy would come into play to accomplish the result. Undoubted- 
ly this analogy could be pressed too far, but it serves to illustrate the im- 
mediate point. 

Is it to the interest of the stockholders of a corporation that all of 
the stock should be voted by its real owners rather than by voting 
trustees who are without interest in the results of the corporation's 
business? After we allow for those cases where a special justification 
for such voting trusts is shown, there ought not to be any difficulty in 
answering this question. The common experience of mankind is the 
final argument in this respect. Undoubtedly there are many men 
who would strain every effort as voting trustees to give the corporation 
the best possible management; doubtless in many instances such voting 
trusts would work out satisfactorily; but ordinarily and as a general 
proposition, self interest is the surest guaranty in matters of this kind. 

Especially is this true with the development of large corporations 
with widely scattered ownership. If it is argued that in such instances 
the stockholders usually vote by proxy, the reply is that the revocable 
character of such proxies is a wholesome safeguard. It is the means 
by which the government of large corporate enterprises is kept subject 
to the power to approve or change in the real owners of the property. 
After allowing for the special situations and exceptions which have 
been discussed, it can hardly be argued that it is desirable to place the 
government of corporations in the hands of those - not financially interested 
in the business results, who are to exercise an unrestrained discretion in 
the management of the companies, and who are not made subject to the 
approval of the stockholders for continuation in control. This is the 
state of facts presented by many of the cases, and frequently there are 
also shown in the trust agreements the broadest provisions, vesting in 
the trustees all of the rights of stockholders except the right to dividends, 
and relieving them from responsibility for the way in which their powers 
are exercised. 

The doctrine of the voting trust case, therefore, rests upon two 
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conclusions; (1) each stockholder is affected by and interested in the 
voting of the shares of other stockholders; and (2) ordinarily the self 
interest of the owner of the stock is the practical guaranty for the other 
stockholders that the stock will be voted with the desire to serve the best 
interests of the corporation. 

This does not mean that the courts are establishing any strict legal 
or equitable rights in one shareholder as to the voting of stock by his 
fellow stockholders, nor does it mean that the courts are to attempt the 
foolish task of supervising such voting. All of this would be impractical. 
It is, however, practical to say that a stockholder cannot strip himself 
of this power — that is, cannot separate the voting power from the bene- 
ficial ownership — except under special circumstances which are suffi- 
cient to furnish a justification. Such a result is practical and useful. It 
preserves the use of voting trusts wherever they serve a real business or 
economic end. It places-the limit at the point where such trusts no longer 
serve purposes of this character, and are liable, if not certain, to lead to 
abuses. The result is arrived at simply and directly by declaring a rule 
of policy which the law will enforce. 10 

Marion Smith 

Atlanta, Georgia 

16 That the idea of public policy is the basis of the whole doctrine is further 
shown by the fact that even those voluntarily entering into the voting trust con- 
tract may attack its validity. Cone v. Russell, supra, footnote 2; Warren v. Pint, 
supra, footnote 3 ; Harvey v. Linville Imp. Co., supra, footnote 3 ; White v. Thomas 
Inflatable Tire Co., supra, footnote 3; Shepard v. Rockingham Power Co., supra, 
footnote 3; Luthy v. Ream, supra, footnote 3. Since those stockholders who are 
not parties to the trust are primarily the ones for whose protection the doctrine 
was originated, there could never be any question about their right to question the 
validity of a voting trust. The situation as to the stockholders voluntarily enter- 
ing into the trust contract would be different if the rule were not one of public 
policy, since ordinarily a court will not relieve a man from his own contract, 
however foolish, in the absence of fraud, accident or mistake. Where the con- 
tract is itself invalid on account of public policy a different rule is applied. In 
Cone v. Russell, supra, Vice Chancellor Pitney in allowing parties to the *rust 
contract to attack it quotes the statement of Lord Eldon in St. John v. St. John 
(1805) 11 Ves. Jr. 526, with reference to contracts against public policy as fol- 
lows: "The public interest requires that the relief should be granted, and it is 
granted to the public through that party." 



